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BANGOR INTERNATIONAL AIRPORT CONCESSION AGREEMENT

THIS AIRPORT CONCESSION AGREEMENT executed in duplicate the ____ day of                            2008 by and between:

THE CITY OF BANGOR, a body both politic and corporate duly organized and existing under and by virtue of the laws of the State of Maine and being located in the County of Penobscot, State of Maine (hereinafter sometimes referred to as the “Owner”)

AND
_______________________, a body corporate and organized and existing under and by virtue of laws of the State of _________, and having a place of business at the Bangor International Airport, Bangor, Maine (hereinafter sometimes referred to as the “Concessionaire”)

WITNESSETH:

WHEREAS, Owner owns and operates an airport, commonly know as Bangor International Airport (hereinafter sometimes referred to as the “Airport”) situated in the City of Bangor, County of Penobscot, State of Maine; and

WHEREAS, automobile rental services at the Airport are essential for the proper accommodation of passengers arriving at and departing from the Airport; and

WHEREAS, Owner desires to make said services available at the Airport, the Concessionaire is qualified, ready, and able to perform or see to the performance of said services, and to furnish or to see to the furnishing of facilities for use in connection therewith;

NOW, THEREFORE, the parties hereto do mutually agree as follows:

ARTICLE I: PREMISES

The Owner, for and in consideration of the rentals to be paid, and the obligations to be performed by the Concessionaire, does hereby assign to the Concessionaire for Concessionaire’s exclusive use, the following premises:
A. 260 square feet more or less of counter and office space located as assigned at the Domestic terminal Building at Bangor International Airport known as Room Number ___ as shown in Exhibit A.
B. Six (6) parking spaces at a location or locations designated by Owner.  Said spaces shall be reasonably convenient to the Domestic Terminal Building at the Airport for the return of rental vehicles and for the parking of vehicles being held for use by Concessionaire’s customers. Additional spaces shall be assigned as of October 1, 2008 based upon the relationship of the Concessionaire’s the minimum annual guarantee for the first year of the contract bears to the total minimum annual guarantee for all car rental concessionaires on the Airport for the first year.  
Additional spaces shall be assigned annually on October 1st, beginning October 1, 2009, by the Owner to the Concessionaire on a proportionate basis, based upon the relationship of the Concessionaire’s “gross revenues”, as herein defined, bears to the total gross revenues for all car rental concessionaires on the Airport during the preceding contract year. The Concessionaire shall designate the assigned parking spaces by signs and/or other means, subject to approval by the Airport Director.  

ARTICLE II: TERM

TO HAVE AND TO HOLD the said premises with the appurtenances thereto for a term of five (5) years beginning on the 1st day of October 2008 and terminating on the 30th day of September 2013.

ARTICLE III: USE OF PREMISES

The Concessionaire shall use, occupy and maintain the premises herein assigned in a businesslike, careful, clean and non-hazardous manner for purposes of providing automobile rental services at the Airport and for the purpose of arranging for such services for the public using the Airport, at destinations where automobile rental services furnished by Concessionaire or by members of the Concessionaire, and for no other purposes whatsoever without the prior expressed written consent of the Airport Director.

ARTICLE IV: OPERATIONAL RIGHTS

The Owner hereby grants to Concessionaire, subject to the terms and conditions contained herein, the right to conduct and operate an automobile rental services from said premises for the purposes aforesaid. Owner shall not grant to any individual, firm or corporation a car rental concession on terms or conditions more favorable than those herein granted Concessionaire.

ARTICLE V: RENTAL CHARGES
A. During the term of this Agreement, the Concessionaire shall pay to the Owner as rental for the use of the premises assigned to it hereunder and for the rights and privileges herein granted by Owner, based on a contract year (October 1 – September 30):

For each contract year, Concessionaire shall pay to the Owner the greater of either:

1 a. The percentage payment of Gross Revenues, as defined herein, received by       Concessionaire from the operations permitted herein as follows:

· First $6,800,000 of the combined on-airport rental car concessionaire Gross Revenues – 10%, and 

· All additional combined on-airport car concessionaires Gross Revenues – 8% or;

2 b. The minimum Annual Guarantee payment as follows:

· October 1, 2008 – September 30, 2009


$

· October 1, 2009 – September 30, 20010


$

· October 1, 20010 – September 30, 20011


$

· October 1, 20011 – September 30, 20012


$

· October 1, 20012 – September 30, 20013


$

The Owner will track the total Gross Revenues of the on-airport car rental concessionaires on a monthly basis and advise the Concessionaires when the benchmark is met. If during any given month of a calendar year the total Gross Revenues of the entire on-airport car rental Concessionaires hits the benchmark, then the Owner will issue a prorated credit based upon each Concessionaire’s market share in the month the benchmark was met. The credit will be issued during the month following the month the benchmark was met.  

B. For the period October 1, 2008 through September 30, 2010, $33.00 per square foot per year for the area described in Article I, Paragraph A. For the period October 1, 2010 through September 30, 2013, $34.65 per square foot per year for the area described in Article I, Paragraph A.

For the period October 1, 2008 through September 30, 2010 $22.50 per month per space assigned to the Concessionaire pursuant to Article I, Paragraph B of this Agreement. For the period October 1, 2010 through September 30, 2013, _$23.00 per month per space to the Concessionaire pursuant to Article I, Paragraph B of this Agreement.

In the event that parking garage is built during the period of this agreement, rates for spaces in the parking garage will be negotiated between the City and Concessionaire.

A. The term”gross revenues” as herein used shall be construed to mean for all purposes hereof, the aggregate amount of all net time and mileage after discount charges made, personal accident, insurance premium charged, and services of every kind, name and nature performed for cash or credit regardless of when or whether paid for, in connection with and from the premises herein assigned. It shall not include federal, state or local taxes collected by the Concessionaire from its customers, sums received as insurance compensation for damage to Concessionaire’s automobiles or property, or sums received from loss, conversion or abandonment of Concessionaire’s automobiles, or Customer Facility Charges required by Bangor International Airport to be charged the customer.  

B. The Concessionaire shall pay to the Owner all rental charges herein required, without any prior demand therefore, in lawful money of the United States, at the address of the Owner as herein set forth and at such other places as the Owner may designate in writing in accordance with the following:

1. Regarding the rental described in Paragraph A (1) above:

The minimum annual guarantee hereunder shall be apportioned on a monthly basis and shall be paid monthly in advance on or before the first day of each calendar month. Concessionaire shall furnish to the Airport Director’s office on or before the 25th business day of each month a statement of gross revenue for the immediately preceding month and simultaneously shall pay as “excess rental” the amount by which, if any, 10% of such gross exceeds one-twelfth (1/12th) of said minimum annual guarantee. 

Said statement of gross revenue shall be accompanied, in duplicate, by an activity summary in such detail and on such form as may be required by the Airport Director, showing daily revenue and related data covering the period involved, properly certified by the party authorized and responsible for its preparation.

Within ninety (90) days after September 30th of each year during the term hereof, Concessionaire shall furnish to Owner a statement of Concessionaire’s gross revenue, certified by an appropriate corporate officer of Concessionaire and shall simultaneously pay to Owner the excess rental, if any, due to owner hereunder for such preceding contract year over and above the rental theretofore paid. If Concessionaire shall have paid to Owner during the preceding contract year an amount in excess of that due under Paragraph A (1) above, Owner shall reimburse Concessionaire for said excess.

2. Regarding the rental described in Paragraph A (2) and (3) above:

Payments shall be made monthly in advance on or before the 1st day of each month during the term of this Agreement commencing on October 1, 2008.  

C. Upon 72 hours prior written notice to the local concessionaires the Owner shall have the right upon receipt of said activity summary, or at any time after the date when said summary is due, to audit Concessionaire’s records.  Records of any given calendar year shall be kept at the concessionaire’s Bangor office for no less than 12 months. In the event there is a discrepancy in excess of five (5) percent of gross revenues between Concessionaire’s summary and said audit, the Concessionaire shall bear the cost of such audit.

ARTICLE VI: CONCESSIONAIRE’S RIGHTS
During the term hereof Concessionaire shall have and Owner hereby gives and grants to Concessionaire the following rights:
A. The right at Concessionaire’s sole expense to erect upon the assigned premises, such fixtures, additions and improvements as may be required in connection with Concessionaire’s operations hereunder, and to install therein and thereon such equipment and facilities as Concessionaire may deem necessary or desirable; provided, however, that no such fixture, addition or improvement shall be made or installed by Concessionaire without the prior expressed written consent of the Airport Director, and Concessionaire covenants and agrees prior to the installation of or making of any such fixture, addition or improvement, to submit the general plan, location, design and character thereof to the Airport Director for approval.  

B. The right, subject to approval by the Airport Director and at Concessionaire’s sole expense to install, and thereafter to operate and maintain, illuminating and non-illuminating signs advertising the Concessionaire’s business on the premises assigned to Concessionaire hereunder, and at such other place or places in or about the Airport as may be mutually agreed upon by the parties hereto.

C. The right upon any termination of this Agreement and within ten (10) days thereafter to remove such items as may have been installed in or about the premises at the Airport by Concessionaire.  Any such property not so removed within said ten (10) day period shall become the property of the Owner to be disposed of in such way as it deems fit. In the event the Concessionaire elects to remove said items, the premises shall be returned to as near as possible its condition as of the date of commencement of this Agreement, ordinary wear and tear and acts of God excepted.  

D. The right to the joint use with others of roads and driveways useful in the conduct, operation and maintenance of Concessionaire’s concession hereunder. 

ARTICLE VII: CONCESSIONAIRE’S OBLIGATIONS

Concessionaire hereby covenants and agrees:

A. To furnish good, prompt and efficient service, adequate to meet all reasonable demands for car rental services at the Airport, on a fair and reasonable basis.

B. The rental automobiles made available hereunder shall be maintained at Concessionaire’s sole expense, in good operative order, free from known mechanical defects and in clean, neat and attractive condition, inside and outside.

C. That the facilities to be provided by Concessionaire hereunder for the purpose of providing automobile rental services shall remain open for such periods during each day and such days during each week as may be necessary to meet reasonable demands for said services. Concessionaire may install as a facility hereunder in the premises assigned to it a direct line telephone to the nearest office for the purpose of supply automobile rental service to the Airport patrons during periods when other automobile rental facilities are closed.

D. That personnel performing services hereunder shall be neat, clean and courteous and Concessionaire shall not permit its agents, servants or employees so engaged, to conduct business in a large, noisy, boisterous, offensive or objectionable manner, or to solicit business outside the space assigned in any manner whatsoever except through the use of signs constructed and maintained as provided herein.
E. That it shall abide by and be subject to all reasonable rules and regulations which are now, or may from time to time, be promulgated by the Airport Director concerning management, operation or use of the Airport.

F. That it will keep or cause to be kept true, accurate and complete records of business conducted hereunder and concessionaire further agrees that Owner shall have the right, through its duly authorized agents or representatives, to examine all pertinent records at any and all reasonable times for the purpose of determining the accuracy thereof and of the reports required to be made by Concessionaire as provided hereunder.

G. That it will meet all expenses in connection with the use of the assigned premises and the rights and privileges herein granted, including without limitation by reason of enumeration, taxes, permit fees, license fees and assessments lawfully levied or assessed arising out of its operation upon the assigned premises, structures and improvements at any time situated thereon, and it will secure all such permits and licenses as may be applicable.  Concessionaire may, at its sole cost and expense, contest any tax levied or assessed fee. 

H. That it will furnish, install, operate and maintain the installation provided hereunder and keep the same as well as the premises made available to it and the furniture, fixtures and equipment installed therein and thereon, all in good order, condition and repair, except that maintenance of the premises described in Article I(B) (excluding snow removal) shall be Owner’s responsibility. Upon termination of the Agreement Concessionaire will deliver up the said premises to the Owner in good order, condition and repair, reasonable wear and tear and acts of God excepted.

I. That it will install and maintain identification signs marking the assigned parking spaces in the “Ready Car” area.  Signs shall conform to standards issued by the Airport Director under separate cover.

ARTICLE VIII: OWNER’S OBLIGATION

A. The Owner hereby covenants and agrees that it shall take appropriate action within its authority to protect the rights and privileges demised and granted to the Concessionaire under this Agreement. The Owner agrees that it will not authorize the transaction of any on-airport car rental business on the Airport premises by non-Concessionaire Owners.

B. The Owner further covenants and agrees to instruct all of its employees and all concessionaires having contact or dealing in anyway with members of the general public on the Airport (1) to refer all requests for car rental services to that one of the authorized car rental concessionaires for which the customer shall indicate a preference, and (2) to refer requests for car rental services where no preference is indicated only to the car rental concessionaires located in the Terminal Building without favoring one over the other.
ARTICLE IX: INDEMNITY
The Concessionaire shall keep and hold harmless the Owner from and against any and all claims, demands, suits, judgments, costs and expenses asserted by any person or persons, including agents, invitees or employees of the Concessionaire, by reason of death or injury to persons, or loss of or damage to property resulting from Concessionaire’s operations hereunder or as the result of anything done or omitted by Concessionaire hereunder, except to the extent that such claims, demands, suits, judgments, costs and expenses may be attributed to the acts or omissions of the Owner, its agents, employees or invitees.

Concessionaire shall at all times be regarded as an independent contractor and shall not at any time act as agent for Owner.

The Concessionaire hereby expressly agrees that it will defend, indemnify and hold the City of Bangor harmless from any and all claims made or asserted by Concessionaire’s agents, servants or employees arising out of Concessionaire’s activities under this Concession Agreement. For purposes of the foregoing indemnity, Concessionaire hereby expressly waives any and all immunity it may have under Maine's Workers, Compensation Act in regard to such claims made or asserted by Concessionaire’s agents, servants or employees. The indemnification provided under this Article shall extend to and include any and all costs incurred by the City of Bangor to answer, investigate, defend and settle all such claims, including, but not limited to, the City of Bangor’s costs for attorney fees, expert and other witness fees, the cost of investigators, and payment in full of any and all judgments rendered in favor of any person, including Concessionaire’s agents, servants or employees, against the City of Bangor in regard to claims made or asserted by such persons, agents, servants or employees that are covered by the foregoing indemnity.

ARTICLE X: INSURANCE
A. The Concessionaire shall obtain and maintain continuously in effect at all times during the term hereof, at Concessionaire’s sole expense, general liability insurance protecting Owner against liability by reason of Concessionaire’s wrongful conduct incident to the use of the assigned premises and resulting from any accidents occurring on or about the roads, driveways or other public places used by Concessionaire at the Airport in the operation hereunder, caused or arising out of any wrongful act or omission by Concessionaire. Such insurance shall name Owner as a co-insured thereunder.  Concessionaire shall also, without cost to Owner, obtain and maintain during the term hereof, automobile liability insurance in accordance with the terms and conditions of this Agreement covering the operation of rental automobiles hereunder. All such general liability and automobile liability insurance shall provide liability limits in accordance with State of Maine statues for Car Rental Concessionaires or $400,000.00 combined single limit, whichever is greater. The Concessionaire shall provide to Owner certificates evidencing all such insurance as required.

B. Owner agrees to notify Concessionaire in writing as soon as practicable of any claim, demand or action arising out of an occurrence covered hereunder of which Owner has knowledge, and to cooperate with Concessionaire in the investigation and defense thereof.

C. Car rental concessionaires shall have the option to self insure provided such self insurance meets all applicable State of Maine Statutes.

ARTICLE XI: OWNER TERMINATION RIGHTS

Owner shall have the right upon ten (10) day’s prior written notice to Concessionaire to cancel this Agreement in its entirety, upon or after the happening of one or more of the following events, if said event or events shall then be continuing:

A. If Concessionaire shall make a general assignment for the benefit of creditors;

B. If Concessionaire shall file a voluntary petition for bankruptcy or a petition seeking  its reorganization or the readjustment of its indebtedness under the Federal Bankruptcy Law or under any similar State laws;

C. If an involuntary petition in bankruptcy shall be filed against Concessionaire and Concessionaire is thereunder judged bankrupt;

D. If Concessionaire shall consent to the appointment of a receiver, trustee, or liquidator of all or substantially all of the property of Concessionaire;

E. If Concessionaire shall voluntarily abandon and discontinue its automobile rental service at the Airport for a period of ten (10) consecutive days or if Concessionaire shall abandon its premises in the Airport for a period of ten (10) days;

F. If concessionaire shall fail to pay the rental charge or other many payments required by this instrument and such failure shall not be remedied within thirty (30) days following receipt by Concessionaire of written demand from Owner to do so.

In the event of any can cancellation or termination of this Agreement by Owner for any of the reasons specified above, Concessionaire shall have ten (10) days within which to remove all trade fixtures and personal property installed in or upon the assigned premises by Concessionaire. 

ARTICLE XII: CONCESSIONAIRE FERMENTATION RIGHTS

The Concessionaire shall have the right, upon ten (10) days prior written notice to Owner, to terminate or suspend this Agreement upon the happening of one or more of the following events, if said event or events shall then be continuing:

A. The issuance by an court of competent jurisdiction of an injunction, order or decree preventing or restraining the use by Concessionaire of all or any substantial part of the demised premises, or preventing or restraining use of the Airport for normal airport purposes, or the use of any part thereof which may be used by Concessionaire and which is necessary for Concessionaire’s operations on the Airport, which remains in force for a period of at least ninety (90) days;

B. If Owner shall default in fulfilling any of the terms, covenants or conditions to be fulfilled by it under this Agreement and shall fail to cure said default within thirty (30) days following receipt of written demand from Concessionaire to do so;

C. If all or a material part of the Airport or Airport facilities shall be destroyed by fire, explosion or other casualty or acts of God or the public enemy; or

D. If the United State Government or any of its agencies shall occupy the Airport or any substantial part thereof to such an extent as to interfere materially with concessionaire’s operation, for a period of thirty (30) consecutive days or more.

E. In the event that one of the following conditions exists during the term hereof, the minimum annual guarantee herein above provided shall be abated for the period of time the condition continues to exist.

1. If, for any reason, the number of passengers deplaning on scheduled airline flights at the above airport during any period of sixty (60) or more consecutive days shall be lower than 70% of the number of such deplaning passengers for the same period of calendar year 2006.

2. If the operation of Concessionaire’s car rental business at the airport, through no fault of its own, is affected by shortages or other disruptions in supply of gasoline or other goods necessary for the operation therefore, and which results in the material diminution in Concessionaire’s gross revenues hereunder for a period of sixty (60) or more consecutive days.

3. During the period of the abatement, Concessionaire will continue to pay to the Airport the concession fee and the Airport will return to Concessionaire a just proportion of any minimum annual guarantee payment which may have been prepaid.  In the event any of the above conditions continue for a period in excess of six (6) months, Concessionaire shall have the right to terminate this agreement.

ARTICLE XIII: SUBLETTING AND ASSIGNMENT

It is expressly agreed and understood that any and all obligations of Concessionaire hereunder may be fulfilled or discharged either by Concessionaire, its agents or by a licensed member of the National Franchise System and that any and all privileges of every kind granted to Concessionaire hereunder may extend to and be enjoyed by such licensee so appointed; provided, however, that notwithstanding the method of operation employed by Concessionaire hereunder the Concessionaire shall continue always to remain directly liable to Owner for the performance of all terms and conditions of this Agreement. Except as hereinabove set out, the assigned premises may not be sublet, in whole or in part, and Concessionaire shall not assign this Agreement without prior expressed written consent of the Owner, nor sublet the premises herein assigned, nor permit any transfer by operation of law of Concessionaire’s interest created hereby, other than by merger, consolidation or sale of substantially all of Concessionaire’s assets.

ARTICLE XIV: NOTICES
All notices or demands provided for or which may be given by either party to the other under the terms of this Agreement shall be in writing, signed by the party giving the notice or making the demand, and shall be deemed validly served or delivered upon physical delivery or upon deposit in the Untied States mail, registered, return receipt requested, postage and registration fees prepaid, addressed as follows:

To Owner:





To Concessionaire:
Bangor International Airport



_________________________________
Airport Director




_________________________________
287 Godfrey Boulevard



_________________________________
Bangor International Airport 04401


_________________________________
Or to such other addresses as the parties hereto may designate by written notice to the other party delivered in accordance with the provisions of this Article.

ARTICLE XV: WAIVER

Any waiver or any breach of covenants herein contained to be kept or performed by Concessionaire of the Owner shall not be deemed or considered as a continuing waiver and shall not operate to file or prevent Concessionaire or Owner from declaring a forfeiture for any succeeding breach either of the same or a different condition or covenant.

ARTICLE XVI: ANTIDISCRIMINATION

The parties hereto hereby covenant not to discriminate against any employee or applicant for employment to be employed in the performance of this Agreement, with respect to his or her hire, tenure, terms, conditions or privileges of employment or any matter directly or indirectly related to employment because of his or her race, color, religion, national origin or ancestry, or because of his or her age except where based on a bona fide occupational qualification and to require a similar covenant on the part of any subcontractor employed in the performance of this Agreement.  

In addition, the Concessionaire covenants in accordance with Title VI of the Civil Rights Act of 1964 and Part 15 of the Federal Aviation Regulations, that the Concessionaire will not, on the grounds of race, color or national origin, discriminate, or permit discrimination, against any person or group of persons in any manner, and the Concessionaire is granted the right to take such action as the United States may direct to enforce this covenant.

This agreement is subject to the requirements of the U.S. Department of transportation’s regulations, 49 CFR part 23, subpart F. The Concessionaire agrees that it will not discriminate against any business owner because of the owner’s race, color, national origin, or sex in connection with the award or performance of any concession agreement covered by 49 CFR par 23, subpart F.

The concessionaire agrees to include the above statements in any subsequent concession agreements that it enters and cause those businesses to similarly include the statements in future agreements.

ARTICLE XVII: INFORMATION REGARDING DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION
Within thirty (30) days following the end of each calendar quarter, Concessionaire shall report to the Airport Concession Disadvantage Business Enterprise Liaison (ACDBEL) the dollar value of goods and services purchased from Disadvantaged Business Enterprises.  Reporting shall be in such form as deemed required by the ACBDEL.
ARTICLE XVIII: AMENDMENT TO CONCESSION AGREEMENT

This Agreement contains all the terms and conditions between the parties hereto and no alternations, amendment or addition thereto shall be valid unless in writing and signed by both parties hereto.
ARTICLE XIX: INVALID PROVISION

It is further expressly understood and agreed by and between the parties hereto that in the event any covenant or provision herein contained is held to be invalid by any court of competent jurisdiction, or otherwise appears to both parties to be invalid, the invalidity of any such covenant, condition, or provision shall in no way affect any other covenant, condition, or provision herein contained.

This Agreement and Lease shall be binding upon the successors and assigns of the parties hereto.

ARTICLE XX: GOVERNING LAW

This Agreement shall be governed exclusively by the provisions hereof and by the laws of the State of Maine as the same from time to time may exist. The parties further agree that they consent to the jurisdiction of the Courts of Maine or the federal courts located within Maine and waive any claim of lack of jurisdiction or forum non convenes.

ARTICLE XXI: CONSTRUCTION

The paragraph headings throughout this Agreement are for convenience in reference only and the words contained therein shall in no way be held to explain, modify, amplify or aid in the interpretation, construction or meaning of the provisions of this Agreement.

IN WITNESS WHEREOF, the parties hereto have set their hand the day and year first written above.




        CITY OF BANGOR

Date:__________________________








______________________________

By: ___________________________

Witness





Edward A. Barrett








It’s City Manager

Date:__________________________

By: _____________________________

______________________________

Witness





(name) __________________________








(title) ____________________________
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